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Introduction 
 
 
The South Dakota Office of Attorney General and the Department of Education is excited to pro-
vide you with an updated version of the South Dakota Guide to Student Rights and Responsibili-
ties. 
 
Safety in our schools is a critical concern of students, parents, teachers and administrators alike. 
This guide has one principal goal: to promote a safe and productive learning environment for all 
South Dakota students.  We hope that each student has the opportunity to learn, free of violence 
and drugs, and in a school where student rights are not overlooked. 
 
The booklet is only a summary of laws and regulations that affect you. We have attempted to give 
an overview of the subject area, but this guide is not intended as an official opinion of the Office of 
Attorney General. 
 
If you have any concerns or questions regarding this guide, please contact either the Department 
of Education or the Office of Attorney General. 
 
 
 
 
 
Larry Long 
Attorney General 
State of South Dakota 
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Safety has become a primary con-
cern since the events of September 
11, 2001. Parents, school officials 
and the public are concerned about 
the responsibilities and role of 
school officials in providing a safe 
learning environment for all students 
and staff.  
 
In South Dakota, all children are en-
titled to a free public education. That 
entitlement includes the right to be in 
a safe environment, free of negative 
influences. The South Dakota Legis-
lature has made it clear that the gen-
eral operation, management, and 
supervision of public schools is 
vested in the local school board. 
State and federal law regulates cer-
tain areas, most notably student 
possession of guns, drugs, and alco-
hol. However, these restrictions do 
not prevent local school boards from 
establishing policies to further ad-
dress these concerns. Thus, school 
boards have the right and responsi-
bility to develop policies and proce-
dures to ensure that their students 
receive a quality education in a safe, 
secure environment. In that vein, 
school boards can and should de-

velop policies to address topics in-
cluding discipline, behavior, contra-
band, and search policies within 
their schools. 
 
Diversity supports the idea of local 
control of school districts. South Da-
kota, although classified as a rural 
state, has a population center in 
Sioux Falls of more than 100,000 
people, and the Sioux Falls School 
District is responsible for educating 
approximately 18,800 students. In 
contrast, the Conde School District 
is responsible for educating 73 stu-
dents. While all districts must be 
concerned about their students 
safety and education, some of the 
issues confronting the Sioux Falls 
School District are not the same as 
those facing the Conde School Dis-
trict. Therefore, it is essential that 
local school boards have the oppor-
tunity to develop policies and proce-
dures to address their specific 
needs. 
 
It is important to remember that al-
though courts have emphasized the 
authority of local school officials over 
school districts, students “do not 

shed…their constitutional rights at 
the schoolhouse gates.” Tinker v. 
Des Moines Independent Commu-
nity School District,  393 U.S. 503, 
560 (1969). In our system, state-
operated schools may not be en-
claves of totalitarianism. School offi-
cials do not possess absolute au-
thority over their students. Students 
in school as well as out of school are 
'persons' under our Constitution. 
They are possessed of fundamental 
(inalienable) rights which the state 
must respect, just as they them-
selves must respect their obligations 
to the state . Tinker v. Des Moines, 
393 U.S. 503. 
 
It is critical that school legal counsel 
is involved in the development and 
implementation of school policies 
and procedures to ensure that stu-
dents' rights are protected in the 
process of maintaining safe, quality 
schools. This guide is simply meant 
to provide information about the 
rights and responsibilities of public 
school students in South Dakota and 
the role of local communities in 
school safety. The exact nature and 
extent of any  legal right or duty  

Safe School Projects  
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depends upon circumstances unique 
to a particular case. These guidelines 
should not be considered a final 
statement of all student rights or re-
sponsibilities. 
 
It is recommended that each school 
district: 
 
• Establish a formal written policy 

on student conduct, safety, and 
welfare; 

 
• Make the written policy pubic and 

accessible to all students, par-
ents, and community members; 

 
• Define student rights and respon-

sibilities as specifically as possi-
ble within the policy, as well as; 

 
• Identify unacceptable student be-

havior and consequences that 
may   be imposed when such be-
havior occurs; 

 
• Develop forms to be used by 

school personnel, including con-
sent to search, search report 
form, rights to privacy with re-
spect to lockers and/or vehicles in 
school parking lots. 

The code of conduct should include 
student conduct and safety; policies 
for students who are disruptive on 
school grounds or at school activities 
or events; disciplinary actions includ-
ing suspension, expulsion, and use 
of physical force; gang-related activi-
ties; and misuse or abuse of technol-
ogy, including the Internet. 
 
While this is not an exhaustive list of 
concerns involving schools and 
school districts, this guide attempts 
to address some of the common 
questions raised about school safety 
issues. 
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It is the Student’s Right to: 
 
•  attend school free of charge; 
 
• attend school and participate in 

school activities at no expense 
even though married or pregnant; 

 
• attend school until age 21, or 

graduation from high school, at 
public expense, including free text-
books and instructional materials; 

 
• expect that the school will be a 

safe place for all students to gain 
an education; 

 
• expect that the school will provide 

an educational program that meets 
special needs, abilities and talents 
and also meets the standards es-
tablished for all schools by the 
state legislature and the South Da-
kota Board of Education; 

 
• exercise freedom of speech, press 

and expression of views; 
 

• exercise freedom of assembly; 
 
• receive due process and equal 

protection; 
 
• dress in such a way as to express 

individual personality; 
 
• establish and participate in student 

government. 
 
It’s the Student’s Responsibility to: 
 
• attend school daily, except when 

excused or ill, and arrive on time 
for all classes; 

 
• protect and show respect for pub-

lic property; 
 
• pay only costs that are of a per-

sonal nature or for participation in 
voluntary activities; 

 
• obey all restrictions on students in 

accordance with board rules and 
      regulations; 
 

• be aware of all rules and regula-
tions for student behavior and act 
in accordance with them; 

 
• participate in and take advantage 

of the educational opportunities 
provided by the school; 

 
• respect the human dignity  and 

worth of all other individuals; 
 
• refrain from libel, slanderous re-

marks and obscenity in verbal and 
written expression; 

 
• refrain from disobedience, miscon-

duct or behavior that disrupts the 
education process; 

 
• respect the reasonable exercise of 

authority by school administrators 
and teachers in maintaining disci-
pline in the schools and at school 
activities; 

 
• dress in a manner that meets fair 

standards of propriety, safety, 
health and good taste; 

Rights and Responsibilities 
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• take an active part in student gov-
ernment by running for office, or 
voting for the best candidates; 
make problems known to the 
school staff through student rep-
resentatives; 

 
• assume a rule is in effect until it is 

waived, altered, or repealed. 
 

Conduct off School 
Grounds 
 
Students do not automatically leave 
the control of the school authorities 
once they leave the school grounds.  
It is well settled in the law that school 
officials have the authority to control  
student conduct off school grounds 
and outside school hours. As early 
as 1859, a boy, overheard making a 
derogatory comment about his 
teacher, was disciplined the following 
day even though the comments were 
made outside of the school day and 
off school grounds. The court upheld 
the punishment because the boy's 
remarks could undermine manage-
ment of the school.  More recent 
cases have supported this position. 
 

Even when students are engaged in 
school-sponsored activities after 
school hours, they are still subject to 
the authority of school officials 
whether or not the activity occurs on 
school property. In situations where 
the behavior was not part of a school 
sponsored activity, school officials 
may still discipline students for out-
of-school activities when that conduct 
may affect the safety and well-being 
of the student, other students, or 
school officials. Disciplinary action 
may also be considered when the 
activity causes damage to school 
property or makes management of 
the school more difficult. 
 

Physical Force 
 
South Dakota law allows for 
"physical force" when reasonable 
and necessary. 
 
SDCL 13-32-2. Superintendents, 
principals, supervisors, and teachers 
and their aids and assistants, have 
theauthority to use the physical force 
that is reasonable and necessary for 
supervisory control over students. 
Like authority over students is given 

any person delegated to supervise 
children who have been authorized 
to attend a school function away from 
their school premises and to school 
bus drivers while students are riding, 
boarding, or leaving the buses. 
 
Another law protects the proper 
use of force. 
 
SDCL 22-18-5. To use or attempt or 
offer to use force upon or toward the 
person of another is not unlawful if 
committed by a parent or the author-
ized agent of any parent, or by any 
guardian, teacher or other school of-
ficial, in the exercise of a lawful au-
thority to restrain or correct his child 
or ward and if restraint or correction 
has been rendered necessary by the 
misconduct of such child or ward, or 
by his refusal to obey the lawful com-
mand of such parent, or authorized 
agent, guardian, teacher or other 
school official, and the force used 
is reasonable in manner and moder-
ate in degree. 
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Although South Dakota Law does 
allow the use of physical force when 
necessary to maintain discipline and 
control in schools, the parameters of 
the acceptable level of force have not 
been established. As our statutes 
dictate, the amount of force used 
must be reasonable and necessary 
given the student’s age, sex, conduct 
of the student, and threat of harm to 
other students, staff and the student. 
School employees should be careful 
to use the minimum amount of force 
necessary to control the situation. It 
is recommended that school districts 
have policies and procedures in 
place to address the situation where 
physical force is warranted. 
 
 

Restrictions on Dress and 
Grooming 
 
It is well established that students 
have a constitutionally protected right 
to govern their appearance while at-
tending a public school. To justify re-
strictions on this right, the school dis-
trict must meet a “substantial burden 
of justification.” That is, school 
boards must show that there is an 

overriding public purpose to be 
served by limiting students’ rights to 
appear dressed in a certain fashion. 
The justification cannot be based on 
speculation or prior restraint. The 
school district must demonstrate that 
the style of dress or grooming re-
stricted, disrupts the ongoing school 
program, invades the rights of others, 
or is a health or safety hazard. 
 
Recent cases have supported school 
districts’ attempts to reduce the 
“gang influence” in dress and groom-
ing. Again, the schools must demon-
strate that discipline or other prob-
lems resulted from the “gang influ-
ence” in dress and grooming. Courts 
have also upheld “uniform” require-
ments in public school settings when 
the “uniform” policy has been prop-
erly enacted and those opposing 
have had an opportunity to be heard.  
 
Schools must be aware that prior re-
straints of attire without accompany-
ing documentation of discipline, 
health or safety issues connected to 
the style of dress or grooming may 
not be constitutionally protected. 
 
 

The school board may legally provide 
for a flag salute and pledge of alle-
giance as a regular school exercise. 
Students cannot, however, be re-
quired to take part in these or other 
patriotic activities. A dissenting stu-
dent should have a valid reason 
(such as religious preference or a 
claim of a First Amendment privilege) 
for not participating and should re-
spect those who do participate by 
remaining silent or by requesting per-
mission to leave the area. 
 
Moreover, while students do not 
have to salute the flag, they may not, 
under state law, willfully and mali-
ciously abuse or show contempt for 
the flags of the United States of 
America or South Dakota. SDCL 22-
9-1.There may be constitutional re-
strictions on these principles. 
 

Freedom of Expression 
 
Connected with the limited authority 
to regulate dress and grooming, 
courts have granted schools the right 
to restrict certain types of student ex-
pression. As early as 1969, the 
United States Supreme Court, in  

Flag Salute and the Pledge 
of Allegiance 
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Tinker, 393 U.S. 503, confirmed that 
students have constitutionally pro-
tected rights with respect to freedom 
of speech or expression in the 
school setting. Like other rights, 
however, this right is not unlimited. 
Wearing armbands or freedom but-
tons has been upheld. But when a 
disturbance occurs, the board may 
reasonably limit free expression. 
 
The United States Supreme Court in 
Bethel v. Fraser, 478 U.S. 675 
(1986) and Hazelwood School Dis-
trict v. Kuhlmeier, 108 S.Ct. 562 
(1988), reinforced the rights of 
school administrators to provide for a 
positive school climate. In those 
cases, the court sent a clear signal 
that inappropriate individual expres-
sion that negatively influences others 
will not be constitutionally protected. 
The high court has also given school 
authorities more discretion in moni-
toring school sponsored journalism, 
plays, and other expression that is 
part of the curriculum. 
 
First Amendment rights of students 

in the public school are not automati-
cally coextensive with the rights of 
adults in other settings and must be 
applied in light of the special charac-
teristics of the school environment. A 
school need not tolerate student 
speech that is inconsistent with its 
basic educational mission, even 
though the government could not 
censor similar speech outside the 
school. Hazelwood School District 
v. Kuhlmeier, 108 S.Ct. 562 (1988). 
 
Under the First Amendment, an of-
fensive or vulgar form of expression 
may be acceptable when an adult 
makes the comment as part of a po-
litical forum, but the same latitude is 
not required in school settings. 
Schools have the right and responsi-
bility to regulate the use of vulgar 
and offensive terms in public speech 
in the school setting. 
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School personnel have broad discipli-
nary authority over all students. 
SDCL 13-32-1; 13-32-4. The school 
board and staff may legally make re-
sponsible and necessary rules gov-
erning the conduct of students in 
schools. The rule-making power, 
however, is not unlimited; it must op-
erate within statutory and constitu-
tional restraints. A board of education 
had only those powers which are 
enumerated in the laws of the state, 
or which are necessarily implied for 
the orderly operation of the school. 
 
The First Amendment spells out the 
constitutional rights of all Americans 
to freedom of religion, association, 
speech, press, peaceable assembly, 
and petition. The Fourteenth Amend-
ment guarantees equal protection of 
the law and due process of law. The 
greater the loss of freedom through 
the operation of a board rule, the 
more careful the board must be in as-
suring due process protections to stu-
dents. School boards may not make 
rules that are arbitrary, capricious, or 
outside the authority given to them by 
the Legislature. Board rules must 
stand the test of fairness and        

reasonableness. 
 
While there is no hard and fast defini-
tion of what is reasonable, a rule is 
generally considered so if it utilizes a 
rational means of accomplishing 
some legitimate school purpose. 
 
Constitutionally protected activity may 
not be infringed unless school offi-
cials can show that the failure to 
regulate would create a material and 
substantial disruption of school work 
and discipline, invade the rights of 
others, or would result in a clear and 
present danger to the health, morals, 
safety, or general welfare of others. 
Whether such a restraint is necessary 
is for the board and its representa-
tives to prove through factual evi-
dence and not through opinions. 
School rules are assumed to be 
"reasonable" until they are rescinded, 
waived, or overturned by a court. The 
first priority of the student should, 
therefore, be to obey the rules while 
working through channels to help 
change those that do not meet stu-
dent approval. 
 
South Dakota law had specified cer-

tain behaviors that may be grounds 
for suspension or expulsion of school. 
These include injury to school prop-
erty (SDCL 13-32-5) and disturbance 
of school (SDCL 13-32-6). Distur-
bance of school is a Class 2 misde-
meanor and may be also prosecuted 
in juvenile court. 
 

Possession of Tobacco, 
Alcohol, Drugs, and 
Firearms 
 
The South Dakota Legislature has 
decreed that possession of tobacco 
and alcohol by minors is prohibited. In 
addition, possession of controlled 
substances and marijuana are crimes 
in South Dakota, unless an author-
ized healthcare provider specifically 
prescribes the controlled substance. 
Some substances are deemed so 
dangerous that their possession may 
not be legal, even by prescription. Se-
vere state and federal penalties are 
provided for violations under state law 
and the federal “SAFE AND DRUG-
FREE SCHOOLS ACT.” 
 

School Rules  
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For example, SDCL 13-32-9 provides 
suspension from extracurricular ac-
tivities for controlled substance and 
marijuana violations. School officials 
are duty bound to observe and en-
force these laws.  
 
In addition, both the federal "GUN-
FREE SCHOOLS ACT OF 1994" and 
SDCL 13-32-7 prohibit the presence 
of any firearm or dangerous weapon 
on school grounds. 
 
SDCL 13-32-7. Any person, other 
than a law enforcement officer, who 
intentionally carries, has in his pos-
session, stores, keeps, leaves, places 
or puts into the possession of another 
person, any firearm or air gun, 
whether or not the firearm or air gun 
is designed, adapted, used or in-
tended primarily for imitative or noise-
making purposes, or any dangerous 
weapon, on or in any elementary or 
secondary school premises, vehicle 
or building or any premises, vehicle 
or building used or leased for elemen-
tary or secondary school functions, 
whether or not any person is endan-
gered by such actions, is guilty of a 
Class 1 misdemeanor. This section 
does not apply to starting guns while 
in use at athletic events, firearms or 

air guns at firing ranges, gun shows 
and supervised schools or sessions 
for training in the use of firearms. This 
section does not apply to the ceremo-
nial presence of unloaded weapons 
at color guard ceremonies. 
 
Finally, dangerous weapon is defined 
in SDCL 22-1-2(10) as "any firearm, 
knife or device, instrument, material 
or substance, whether animate or in-
animate, which is calculated or de-
signed to inflict death or serious bod-
ily harm." Whether an item is a dan-
gerous weapon is a factual question 
that should be discussed with legal 
counsel. 
 

Suspension and Expulsion 
 
Suspension and expulsion are 
disciplinary measures involving re-
moval and exclusion from school. 
Short-term suspension is an exclu-
sion from school for ten (10) days or 
less. Long-term suspension is an ex-
clusion from school for ten (10) days 
but no more than ninety (90) days. 
Expulsion is exclusion from school for 
not more than twelve (12) months. 
Expulsion and long term suspension 
are reserved for school board action, 

and a hearing must be provided. A 
short-term suspension does not re-
quire a formal hearing before the 
school board, but the student must be 
given an opportunity to be heard. 
 
Detentions and in-school suspen-
sions require no formal due process 
hearing. The formality and need for 
documentation of procedures quickly 
escalates when the exclusion ex-
ceeds ten (10) days. This is because 
state law grants students an 
"entitlement" to education. The stu-
dent may not be deprived of this enti-
tlement (i.e. school) by the govern-
ment  without due process of law. 
Students' rights to suspension and 
expulsion hearings are outlined in 
state law as follows: 
 

SDCL 13-32-4. The school board of 
every school district shall assist and 
cooperate with the administration and 
teachers in the governonce and 
discipline of the schools. The board 
may suspend or expel from school 
any student for violation of rules or 
policies or for insubordination or mis-
conduct, and the superintendent or 
principal in charge of the school may 
temporarily suspend any student in 
accordance with SDCL 13-32-4.2.  
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 The rules or policies may include pro-
hibiting the following: 
 
• the consumption or possession of 

beer or alcohol beverages on the 
school premises or at school ac-
tivities; 

 
•  the use or possession of a con-

trolled substance, marijuana, drug 
paraphernalia, cigarettes, and 
huffing materials, without a valid 
prescription, on the school prem-
ises or at school activities; and 

   
•  the use or possession of a fire-

arm, as provided in SDCL 13-32-
7, on or in any elementary or sec-
ondary school premises, vehicle, 
or building or any premises, vehi-
cle, or building used or leased for 
elementary or secondary school 
functions or activities. 

 
In addition to administrative and 
school board disciplinary action, any 
violation of SDCL 13-32-7 shall be 
reported to local law enforcement au-
thorities. 
 

The period of expulsion may extend 
beyond the semester in which the 
violation, insubordination, or miscon-

duct occurred. Any expulsion for con-
sumption or possession of beer or al-
coholic beverages may not extend be-
yond ninety school days. If a student 
has intentionally brought a firearm 
onto school premises, the expulsion 
may not be for less than twelve 
months. 
 

However, the superintendent or chief 
administering officer of each local 
school district or system may increase 
or decrease the length of a firearm-
related expulsion on a case-by-case 
basis. The South Dakota Board of 
Education shall promulgate rules pur-
suant to SDCL ch. 1 -26-26 to estab-
lish administrative due process proce-
dures for the protection of a student's 
rights. The administrative due 
process procedures shall include a 
requirement that the school give no-
tice of a student's due process rights 
to the parent or guardian of the stu-
dent at the time of suspension or ex-
pulsion. Each school district board 
shall provide a procedural due proc-
ess hearing, if requested, for a stu-
dent in accordance with such rules if 
the suspension or expulsion of the 
student extends into the eleventh 
school day. 
 

This section does not preclude other 
forms of discipline which may include 
suspension or expulsion from a class 
or activity.  
 
This section does not prohibit a local 
school district from providing educa-
tional services to an expelled student 
in an alternative setting. 
 
SDCL 13-32-4.2. The school board in 
any district may authorize the sum-
mary suspension of pupils by princi-
pals of schools for not more than ten 
school days and by the superinten-
dent of schools for not more than 
ninety school days. In case of a sus-
pension by the superintendent for 
more than ten school days, the pupil 
or his parents or others having his 
custodial care may appeal the 
decision of the superintendent to the 
board of education. Any suspension 
by a principal shall be immediately 
reported to the superintendent who 
may revoke the suspension at any 
time. In event of an appeal to the 
board, the superintendent shall 
promptly transmit to the board a full 
report in writing of the facts relating to 
the suspension, the action taken by 
him and the reasons for such action;  
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and the board, upon request, shall 
grant a hearing to the appealing 
party.   No pupil may be suspended 
unless: 
 
• The pupil is given oral or written 

notice of the charges against him; 
 
• The pupil is given an oral or writ-

ten explanation of the facts that 
form the basis of the proposed 
suspension; and 

 
• The pupil is given an opportunity 

to present his version of the inci-
dent. 

  
In the event of a suspension for more 
than ten school days, if the pupil 
gives notice that he wishes to appeal 
the suspension to the board, the sus-
pension shall be stayed until the 
board renders its decision, unless in 
the judgment of the superintendent of 
schools, the pupil's presence poses a 
continuing danger to persons or 
property or an ongoing threat of dis-
rupting the academic process, in 
which case the pupil may be immedi-
ately removed from school, and the 
notice and hearing shall follow as 
soon as practicable. 
 
These statutes do not preclude other 

forms of discipline, which may in-
clude suspension or expulsion from a 
class or activity. 
 
The South Dakota Board of Educa-
tion has adopted a due process pro-
cedure that must be used by a public 
school when suspending or expelling 
students. Copies of the South Dakota 
Board of Education's rules should be 
available in every school. 
 
Additional procedures may be re-
quired when disciplining special edu-
cation students. The South Dakota 
Board of Education has adopted due 
process procedures that public 
schools should follow when consider-
ing suspension or expulsion of spe-
cial education students. 
 

School Records 
 
Students' school records are confi-
dential. Authorized school personnel, 
parents (whether custodial or not), 
legal guardians, students who have 
reached age 18, state and local edu-
cation officials, and persons with 
court orders may inspect student re-
cords. Others must have the parent's 
written permission (or if the student is 
18, the student’s permission.) It is the 

school’s responsibility to know who 
has been allowed access to records 
and to keep careful record of what 
was released to whom and for what 
purpose. School officials are notified 
when access to student records is 
terminated by court order. 
 
In general, federal and state law on 
student records (FERPA) restricts 
the release of information in a stu-
dent's permanent file to outside 
agencies without a court order or pa-
rental permission. This does not 
mean that school officials cannot dis-
cuss a student's behavior with law 
enforcement or social services with-
out a court order or parental permis-
sion. 
 
School officials must be cautious in 
their dealings with outside agencies 
to limit the information they give to 
such agencies. They can only share 
information that is outside of the 
student's educational record. For 
example, a school principal could in-
form law enforcement that he or she 
found a student with spray paint cans 
in his locker, where there was a re-
cent rash of vandalism in the school. 
School officials cannot share with law  
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enforcement that the student's 
grades have recently dropped and 
attendance has been sporadic. How-
ever, if a teacher is aware of a stu-
dent’s absence from a specific class, 
that teacher may share that informa-
tion with law enforcement. In the ab-
sence of a warrant or court order, 
firsthand knowledge is needed for a 
teacher to share information with law 
enforcement. With a valid court or-
der, law enforcement may have ac-
cess to the information in the stu-
dent’s file. Peer grading of work has 
been held to not be a violation of 
FERPA. 
 
Under the state's compulsory atten-
dance laws, parents have the right to 
inform themselves of their child’s pro-
gress in school. School officials can 
be required to interpret the contents 
of the file or to explain the meaning 
of test results. In the case of parents 
with children receiving special educa-
tion services, records must be avail-
able five (5) days prior to any meet-
ings or hearings regarding IEPs, 
evaluations, or placements. 
 
Parents may challenge the contents 
of their child's records and request a 
withdrawal of information. If the 

school declines the request, parents 
may insist upon a hearing. If the 
hearing officer determines the infor-
mation in question is accurate and 
appropriate, the content will remain, 
but parents are allowed to provide a 
written rebuttal to be permanently 
attached to the document or informa-
tion. 
 
The following policy should govern 
the collection and administration of 
student records: 
 
• A student's permanent file shall 

include only this information: 
identifying data (including names 
and addresses of parents or 
guardian), birth date, academic 
work completed, level of achieve-
ment (grades, standardized 
achievement test scores), atten-
dance data, and possibly medical 
records; 

 
• Any other records shall be avail-

able only to the student or par-
ents or guardian of the student 
and the school staff. All records 
shall be governed by strict safe-
guards for confidentiality and 
shall not be available to others in 
or outside of the school except 

upon the consent of a parent or 
18-year-old student. These other 
records shall be considered tem-
porary and shall be destroyed 
when the individual leaves the 
school; 

 
• All records shall be open to chal-

lenge by an 18-year-old student 
or the parents or guardian of the 
student; 

 
• A student's opinion shall not be 

disclosed to any outside person 
or agency; 

 
• A student shall be free from puni-

tive actions in evaluations of aca-
demic competency and in college 
or job references because of indi-
vidual opinions; and 

 
• When a student reaches the age 

of eighteen (18), all rights con-
cerning school records transfer 
from the parents to the student. 
Parents no longer have a legal 
right to examine their child's re-
cords without the child's permis-
sion (there is a limited exception 
allowing parental access where 
the parent can prove that the stu-
dent is dependent on the parent). 
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The school can make no charges for 
record searches or information re-
trieval, but may charge only a rea-
sonable fee for photocopying. In the 
case of special education records, 
such photocopying charges cannot 
preclude parental access to records. 
 

Search and Seizure 
 
The United States Supreme Court in 
New Jersey v. T.L.O., 469 U.S. 325 
(1985), recognized that school per-
sonnel looking through a student’s 
purse or backpack constitutes a 
search for Fourth Amendment pur-
poses. The right of school personnel 
to conduct a search on school 
grounds is allowed when the same 
search conducted outside of the 
school context may be constitution-
ally suspect.  A search in a school 
setting must be both “justified at its 
inception” and “permissible in its 
scope.”  A search is constitutionally 
permissible when it is related to the 
purpose of the search and not exces-
sively intrusive considering the age 
and sex of the student and the infrac-
tions T.L.O., 469 U.S. 325 (1985). 
Recently, suspicionless searches 
have been upheld by the United 
States Supreme Court under limited 

circumstances. The Court in Veronia 
School District 47J v.Acton, 515 
U.S. 646 (1995) stated that "students 
within the school environment have a 
lesser expectation of privacy than 
members of the population gener-
ally." The students expectation or pri-
vacy must be balanced against the 
substantial interest of school person-
nel in maintaining discipline and fos-
tering an environment where learning 
can take place. In 2002, the Su-
preme Court again addressed suspi-
cionless searches in Board of Edu-
cation v. Earls, 122 S.Ct. 2559 
(2002), there the Court emphasized 
the balancing of the intrusion on the 
student’s Fourth Amendment rights 
with the government interests. The 
nature of the privacy interests, the 
character of the intrusion and the im-
mediacy of the school’s concerns 
were factors to be considered in the 
balancing. The Veronia  court al-
lowed for suspicionless drug testing 
of athletes. The Earls drug testing 
policy included all students participat-
ing in competitive  extra-curricular 
activities. In both of these cases, the 
Court emphasized that the suspi-
cionless search were allowed be-
cause of the concerns with drug use 
in the schools, the testing was not 

overly invasive and was conducted in 
a private manner, the results were 
confidential and were not used for 
disciplinary or criminal purposes. 
These cases do not authorize broad 
suspicionless searches of all stu-
dents. Generally speaking, searches 
are only justified on an individual ba-
sis and where there is reasonable 
suspicion. If a school district would 
decide to implement a suspicionless 
drug testing program, the school 
should consult with their attorney to 
craft a carefully tailored program de-
signed to address a problem in their 
school. This area of the law contin-
ues to evolve and legal advice is pru-
dent. The principles set out in T.L.O., 
469 U.S. 325 should be followed 
when conducting searches. 
 
For school officials to conduct a 
search of student or students, there 
must be reasonable suspicion that: 
1) a law or school rule has been vio-
lated; 2) the student or students have 
violated the rule or law; and 3) evi-
dence of the violation would likely be 
found in a particular place or manner. 
For example, if the violation is pos-
session of a weapon such as a gun, 
a search of the suspect's backpack, 
purse, or car would be justified, but a  
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search of a coin purse would not be. 
A gun could not be in a coin purse. 
However, during a justified search, 
evidence may be discovered that 
would authorize an expanded 
search. For example, during the 
search for the gun, marijuana was 
discovered, possession of which is a 
violation of state law and school 
rules. In that circumstance, a search 
of the coin purse would be justified. 
In limited circumstances, some 
searches may be undertaken without 
any suspicion. See the suspicionless 
search section for more information. 
 
The concept of reasonable suspicion 
is based on common sense, consid-
ering all of the facts and circum-
stances in a given situation. A mere 
hunch or supposition is not reason-
able suspicion. Since the question of 
reasonable suspicion may arise fol-
lowing the search, it would be pru-
dent for local school districts to de-
velop a form to document the facts 
and circumstances that justified the 
search at its inception and the scope 
and procedures followed during a 
specific search. This protects the 
school district from liability and the 
individual student from an unreason-
able search. There must be reason-

able suspicion for each individual to 
be searched. Blanket searches of an 
entire group are not protected except 
under specific circumstances. 
 
A particular type of search that 
should not  be used is a "strip 
search." As  the name implies, this 
type of search is particularly invasive. 
Courts have indicated that "the 
Fourth Amendment applies with its 
fullest vigor against any indecent or 
indelicate intrusion on the human 
body." Horton v. Goose Creek Inde-
pendent School District, 690 F.2d 
470 (5th Cir. 1982). A  "strip search," 
is not just when the items of clothing 
are removed, it would still be classi-
fied as a “strip search” if, for exam-
ple, straps or undergarments are 
shifted to conduct the search. Even if 
the student is not asked to remove 
any or all clothing in the “strip 
search,” but the search involves in-
spection of the body, it would be par-
ticularly invasive and has not been 
condoned by the courts, except in 
extremely rare circumstances. As 
noted by Justice Stephens in T.L.O., 
“One thing is clear under any stan-
dard...the shocking strip searches 
that are described in some cases 
have no place in the school 

house...To the extent that deeply in-
trusive searches are ever reasonable 
outside the custodial context, it 
surely must be only to prevent immi-
nent and serious harm.” T.L.O. , 761 
n.25. 
 
Courts will carefully review the facts 
justifying a "strip search." Clearly, 
"strip searches" should not be con-
sidered for minor infractions or where 
immediate danger is not at issue. 
That is not to suggest that "strip 
searches" are never justified. "Strip 
searches" may be necessary to de-
tect the presence of controlled sub-
stances or weapons. Because of the 
danger involved in those activities, 
the "strip search" may be justified. 
The Courts recognize the need to 
protect students and staff, but 
schools need to be very cautious in 
situations where they plan on con-
ducting “strip searches.” Recent 
cases have consistently held that the 
“strip search” was too invasive and 
not justified under the circumstances.  
 
Again, there must be individualized 
reasonable suspicion at the outset, 
and the search must be limited to 
what is necessary to find contraband. 
In other words, "strip searches" of an  
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entire class would not be warranted. 
Moreover, “strip searches” are not 
authorized to look for small amounts 
of money or personal belongings. 
When, however, school personnel 
have reasonable suspicion that a stu-
dent or students have on their per-
son, weapons that put the students 
or staff in danger, a "strip search" 
may be justified. If the weapon is a 
gun, it is unnecessary that the stu-
dent's undergarments be removed, 
because the weapon would be visible 
through the undergarments. The  
facts of each particular situation are 
vital to determine the type of search 
that is allowed. Schools need to be 
very cautious whenever they con-
sider conducting a “strip search.” A 
final caveat is that the general princi-
ples outlined above for searches ap-
ply equally to “strip searches.” 
 
An Important Caveat 
 
The general principles outlined about 
searches of students may not apply 
when law enforcement is involved or 
present during the search. Even if 
law enforcement are not directly in-
volved,  but school personnel are act-
ing as agents of law enforcement, 

the principles are different. When law 
enforcement is involved in a search 
of students or school property there 
must be, at a minimum, probable 
cause to search. Law enforcement’s 
use of a drug dog on school property 
is later in this document. 
 
Moreover, if students are questioned 
by law enforcement about a potential 
crime to which they are a suspect or 
witness, the student may have a right 
to counsel and to have the parents 
informed about the student’s status 
prior to questioning. The student 
does not have to talk to law enforce-
ment personnel. Law enforcement 
may arrive at the school with a 
search or arrest warrant. Schools in 
consultation with their legal council 
should have formal policies in place 
about law enforcement’s access to 
students during school hours. 
 
It is helpful to have a good working 
relationship with local law enforce-
ment to address these issues and 
other concerns. When an investiga-
tion involves possible child abuse, 
the child may be interviewed without 
the parents’ presence as provided by 
South Dakota law.  
 

Under certain circumstances, indi-
vidualized reasonable suspicion may 
not be necessary before conducting 
a search by school personnel. See 
section on “Suspicionless Searches.” 
 

Consent 
 
When students consent to a search 
of their person or belongings, the 
Fourth Amendment is not impacted. 
It is recommended that a standard 
consent form be included in the local 
school district's code of conduct. If 
school officials have reasonable sus-
picion to conduct a search, consent 
is not necessary. In contrast, if a stu-
dent consents to a search, reason-
able suspicion is not at issue. It is 
important that the consent be know-
ing and voluntary. This determination 
will depend upon the facts and cir-
cumstances surrounding the consent 
in each case. The court will review 
"the effect [that] the totality of the cir-
cumstances had upon the will of the 
[student] and whether [his] will was 
overborne.” State v. Anderson, 
2000 S.D. 45, ¶ 80, 608 N.W.2d 644, 
667. There are many factors that will 
be considered in making this ruling. 
For example, was the consent in  
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writing; did the student have access 
to food and water; was there any 
physical restraint or physical barriers; 
what is the level of intelligence 
and/or experience and age of the 
student; what was the length of any 
detention; and was the student told 
he was free to leave? This is not an 
inclusive list of factors. 
 
It may also be helpful to review fac-
tors that have been utilized to  deter-
mine the voluntariness of a consent 
outside a school setting. See gener-
ally Anderson, Supra, and State v. 
Darby, 1996 S.D. 127, 556 N.W.2d 
311. It is also important to have the 
student sign a consent form prior to 
the search. The student may not be 
coerced or forced or the consent is 
invalid. In addition, the denial of con-
sent may not be used to form rea-
sonable suspicion or to punish the 
student for violation of school rules. 
 
Reasonable suspicion may develop 
during a consensual search that 
would justify continuing the search 
even after consent is withdrawn. 
 

Locker Searches 
 
Locker searches have long been en-

dorsed because the lockers belong 
to the school and are loaned to the 
students during the school year for 
their use. Some courts have indi-
cated that when the students have 
put their personal items in the locker, 
they have privacy rights in the con-
tents of the lockers. Therefore, the 
lockers are not school property and 
not subject to search without reason-
able suspicion unless students have 
been informed that the lockers are 
school property and can be searched 
by school personnel. South Dakota 
courts have not specifically ad-
dressed this issue. If local districts 
intend to search lockers on a random 
basis, it is prudent for them to post 
notice in their code of conduct and/or 
in visible places in the school that 
school lockers are school property 
loaned to students for their use . It is 
not appropriate, however, for a dis-
trict to select only certain students' 
lockers for inspection. That policy is 
constitutionally suspect.  Also, vehi-
cles in a school parking lot may be 
searched if there is reasonable indi-
vidualized suspicion that evidence of 
a violation of law or school rule will 
be found inside. As previously indi-
cated, looking in the windows of a 
car parked in a parking lot and ob-

serving evidence of a rule violation is 
not a search. Schools may want to 
include notice in their code of con-
duct  that cars parked on school 
property are subject to search. This 
information should also be posted 
conspicuously in the school. The 
written notice reduces the expecta-
tion of privacy of students. That no-
tice does not authorize random 
searches of the interiors of students' 
personal cars. Individualized reason-
able suspicion or consent is still re-
quired before the vehicle may be 
searched. 
 

Search by Drug-Sniffing Dogs 

 
A sniff of a closed container by a 
drug detection dog is not a search 
because it is "minimally intrusive." 
United States v. Place, 462 U.S. 
696 (1983). Therefore, when drug 
dogs are brought to a school to 
"sniff" cars, lockers, bookbags, or 
purses, it is not a search for Fourth 
Amendment purposes. Search of an 
individual by a drug dog would con-
stitute a search and must satisfy the 
principle outlined above. Opening the 
container, whether it be a car, book-
bag, or purse, is a search and must 
be based, at a minimum, on probable  
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cause, if the dog belongs to law en-
forcement. Again, when law enforce-
ment is involved in searches on 
school grounds, even if law enforce-
ment does not conduct the actual 
search, the standards to justify the 
search may differ. It is likely that a 
positive "hit" by the drug dog would 
constitute probable cause, warrant-
ing the search of the container. 
 
Suspicionless Searches 
 
While searches of students by 
school personnel have traditionally 
required individualized reasonable 
suspicion,  recent cases have ap-
proved suspicionless searches in 
schools under limited circum-
stances. Veronia School District 
47J v. Acton,  515 U.S. 646 (1995). 
In Veronica, all school athletes were 
subject to random drug tests be-
cause of the prevalence of wide-
spread drug use by athletes in that 
school district. A fact significant to 
the Court was that the school district 
could demonstrate problems with 
drug use by student athletes and the 
attempts used to remediate the drug 
use in that specific district. Besides 
the physical dangers inherent with 

drug use by athletes, discipline prob-
lems had increased, and the student 
athletes were role models for the 
other students. 
 
The test for suspicionless searches 
is one of reasonableness. Board of 
Education v. Earls, 2002 WL 
1378649 (U.S. Supreme Court. June 
27,2002). In determining reason-
ableness of suspicionless searches 
of students, the court requires a 
“fact-specific balancing of the intru-
sion on the children’s Fourth 
Amendment rights against the pro-
motion of legitimate governmental 
interests.” Among the considerations 
are the nature of the privacy interest 
compromised; the character of the 
intrusion; and the nature and imme-
diacy of the school’s concerns. 
 
In Earls, a drug testing policy requir-
ing testing of all students in 
“competitive extra-curricular activi-
ties” was upheld where there was 
evidence of drug use in the schools, 
the giving of a urine sample was 
completed behind a closed rest 
room stall door, and the results were 
confidential and not used for discipli-
nary or criminal purposes. 

This area of the law continues to 
evolve. If a school district decides to 
institute a program of suspicionless 
drug testing, it must have a factual 
basis for it, and it must carefully craft 
the program in close consultation 
with the school’s attorney. There 
must be a factual basis for suspi-
cionless drug testing, as the court 
held in Chandler v. Miller, 520 u.s. 
305 (1997). This remains the law 
even after the Earls decision. 
 
Courts have not clearly addressed 
the issue of suspicionless searches 
of students for weapons. The danger 
and immediate need to discover 
weapons on school grounds would 
suggest that suspicionless searches 
of students through metal detectors 
or other noninvasive methods will be 
approved. It is still unclear whether 
the courts would support a more in-
vasive suspicionless search for 
weapons of a particular group, 
unless it can clearly be established 
that this group is a danger to the 
school and there is reason to believe 
that the students to be searched 
possess weapons. It is important to 
emphasize that these searches can-
not be used as a pretext to target 
certain individuals. 
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Random searches of students as 
they enter or leave school grounds 
would appear permissible based on 
existing case law. Again, if a school 
has reasonable suspicion to believe 
that a student has a weapon, they 
are justified to conduct a search of 
that person. 
 

Summary 
 
The type of search and the justifica-
tion for the search depends on the  
extent and invasiveness of the  
search. The more invasive the 
search, the more procedural safe-
guards are required. Thus, the 
search of a student's backpack re-
quires less justification and proce-
dural safeguards than a rarely justi-
fied “strip search” of students. The 
more invasive search may be accept-
able depending on the possible out-
come. That is, if the alleged contra-
band is a gun or a bomb, and the risk 
of injury to students is great, a more 
invasive search may be justified. 
 
Generally speaking, searches of 
lockers and parking lots, and the use 
of metal detectors by school person-
nel are permissible. Searches of stu-

dents require individualized suspicion 
unless the factual situation is such 
that a search without individualized 
suspicion is required to address an 
immediate existing problem. In other 
words, there must be a real or per-
ceived emergency. The courts have 
cautioned that blanket searches of 
the entire student body should not be 
condoned, except under very limited 
circumstances. 
 

Seizure 
 
The Fourth Amendment also regu-
lates the seizure of an individual or 
his property. A seizure is an interfer-
ence with a student's freedom of 
movement or interference with a stu-
dent's possessory interest in prop-
erty. Schools are unique in that a 
large number of students are in a 
small area with a limited number of 
teachers and/or staff to control the 
students. The United States Su-
preme Court has acknowledged the 
difficulties inherent in controlling stu-
dents while providing a quality edu-
cation. Moreover, during the school 
day, students are under the control of 
school personnel rather than their 
parents or guardians . Thus, in a 

school setting, restrictions on a stu-
dent's freedom of movement or pos-
sessory interest in property are ongo-
ing. For example, students need to 
be in a specific class and not wan-
dering the halls, and students may 
be restricted in what they bring to 
school or whether they can carry a 
backpack to class. These are not sei-
zures for Fourth Amendment pur-
poses. 
 
There may be circumstances, how-
ever, where because of the conduct 
of a student, the student's freedom of 
movement may be more restricted. 
The principles outlined on searches 
would also be applicable here. In ad-
dition, when law enforcement comes 
to the school to arrest a student or 
seeks to question a particular stu-
dent, the district should establish 
policies to address those situations, 
so that the school district is not in-
volved in taking away a student’s 
constitutional rights. See the Impor-
tant Caveat. 
 
Furthermore, when the specific 
circumstances suggest that the stu-
dent, because of mental health or 
other issues, is an immediate danger 
to himself or others, state law, such  
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as SDCL ch. 27A-15, lays out spe-
cific procedures that should be fol-
lowed to protect the individual stu-
dent's rights and protect the other 
students and staff in the school. De-
tention in such a situation would be 
warranted until the student is con-
trolled or is moved to an appropriate 
place. School districts have broad 
authority to regulate local schools. 
For more information, see the section 
on Suspension and Expulsion. 
 

Terroristic Threats and 
False Reporting 

 
In 2002, the South Dakota Legisla-
ture adopted a statute that signifi-
cantly broadened crimes involving 
terroristic threats and the placing of 
hazardous or injurious devices or 
substances. The new statutes are 
found in SDCL Chapter 22-14A. 
 
These new statutes make several 
changes. SDCL § 22-14A-22 previ-
ously prohibited false reporting of a 
bomb, and made doing so a Class 6 
felony, punishable by up to two years 
in the South Dakota Penitentiary. It 
also imposed all costs of such a re-

port on the person making the report. 
The 2002 amendment broadened 
this crime to include threats of plac-
ing dangerous chemicals, biological 
agents, poisons or harmful radioac-
tive substances. Now, false reporting 
of either a bomb or destructive de-
vice, or of chemicals, biological 
agents, poisons, or harmful radioac-
tive substances is punished equally 
under the law. 
 
In addition, SDCL § 22-14A-24 pro-
hibits the use of any substance or 
device to intentionally communicate 
a threat. Any person who communi-
cates a threat by leaving any sub-
stance or device, that causes either 
serious public inconvenience or the 
evacuation or serious disruption of 
any building, place of assembly, facil-
ity of public or school transport, or 
school related event is guilty of this 
new crime. It is a Class 4 felony, 
punishable by up to 10 years in 
prison. This crime can be committed 
by actually leaving a harmful sub-
stance in any place, or by using an 
apparent dangerous weapon, de-
structive device, dangerous chemi-
cal, biological agent, poison, or 
harmful radioactive substance. One 

thus can be guilty of the Class 4 fel-
ony by using an apparent substance, 
not just the substance itself. 
 
In addition, the new § SDCL 22-
14A-25 makes it a Class 5 felony 
(punishable by up to five years in 
prison) to possess, transport, use, or 
place any hoax substance or hoax 
destructive device with the intent of 
causing anxiety, unrest, fear, or per-
sonal discomfort.  
 
A hoax substance is any substance 
that would cause a person to rea-
sonably believe that it is a harmful 
substance. 
 
A hoax destructive device is any de-
vice that would cause a person to 
reasonably believe that it is a dan-
gerous explosive or incendiary de-
vice or similar destructive device. 
 
Upon being convicted of any of these 
crimes, the defendant may be or-
dered to make restitution to local, 
county, or state public service agen-
cies for any costs incurred, damages 
and financial loss or property dam-
age sustained as a result of the com-
mission of the crime. 
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None of these statutes may be con-
strued to create any cause of action 
against a person based upon or aris-
ing out of an act relating to any good  
faith response to a terrorist act or 
tempted terrorist act. Thus, those re-
sponding in good faith to terrorist 
acts are not subject to these statutes. 
 
It is believed that these amendments 
and strengthening of the statutes will 
not only permit a more effective re-
sponse to terrorist acts, threats, and 
hoaxes, but will also impose all costs 
upon those who commit such crimes. 
 

Appeals 
 
A person dissatisfied with a decision 
has the right to appeal to a higher 
authority. Thus, the student may ap-
peal a decision of a teacher to the 
principal, and the principal’s decision 
to the superintendent. If still not satis-
fied, the superintendent’s decision 
may then be appealed to the board. 
Any school board action may be ap-

pealed to the circuit court and ulti-
mately to the State Supreme Court. 
(SDCL Ch.13-46) 
 

Conclusion 
 
School safety is a concern for every-
one. Schools have the difficult job of 
protecting students and staff while 
providing a quality education. In that 
vein, courts have recognized the 
unique role of schools in school disci-
pline and safety. Schools still have 
an obligation to protect the constitu-
tional rights of students within their 
supervision and should be aware of 
those rights as they develop policies 
and procedures. 
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