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Comment on South Dakota Attorney General Draft Statement on Constitutional Amendment

This comment is filed in response to the release of the draft Attorney General’s Statement on “A Constitutional
Amendment Concerning the Regulation of Abortion” and to highlight the lack of understanding of the medical
and scientific facts embodied in the draft statement and the proposed constitutional amendment. Since one
purpose of the Attorney General’s statement is to “educate the voters of the purpose and effect of the proposed”
measure, we urge the Attorney General to take the following facts to heart and revise the draft statement to
reflect the modern scientific facts and implications of the proposed constitutional amendment.

The U.S. Supreme Court decision in Dobbs v. Jackson Women's Health Organization (597 U.S. __ (2022);
https://www.supremecourt.gov/opinions/21pdf/19-1392 6137.pdf) found no right to abortion within the U.S.
Constitution, and returned authority on regulation of abortion to the people and their elected

representatives. Among the errors in Roe v. Wade and other previous decisions pointed out by the Court were
reliance on unscientific and manufactured medical evidence, such as an arbitrary viability line and imposition of
a trimester system which has no basis in medical science.

If anything, the proposed state constitutional amendment is an even more egregious departure from factual
science and medicine than were Roe v. Wade and Doe v. Bolton on the national level. It ignores the effects of
abortion on the lives of women as well as the status of the unborn child. The proposed state constitutional
amendment, and the Attorney General’s draft statement, completely ignore both (1) the medical facts regarding
risks to the mother’s life in regard to abortion, and (2) the existence of another human being whose life is also at
stake, the fact that there are two lives impacted in any decision regarding abortion.

MEDICAL RISKS TO WOMEN

The proposed constitutional amendment is outdated and recycles non-scientific discussion from fifty years

ago. The trimester system dividing a pregnancy length into three equal parts was invented by the Blackmun

Court. It was not an obstetric term. In 1973, viability—the gestational age when a young human being can

survive separated from his mother—was thought to be around 26-28 weeks gestation, hence the Court’s

presumption that the state did not have an interest in protection of that life until the so-called third

trimester. With advances in medical technology over the last fifty years, the age of viability has decreased

dramatically, with some children surviving birth at less than twenty-two weeks gestation, many with good

quality of life (Watkins PL et al., Outcomes at 18-22 months of corrected age for infants born at 22-25 weeks of
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gestation in a center practicing active management. J Pediatr. 217, 52-58, 2020, DOI:
10.1016/1.jpeds.2019.08.028.)

The presumption in the proposed constitutional amendment is that early abortion is so safe that legislation to
protect a woman’s safety is never necessary until the second trimester. This is factually incorrect, and the
presumption puts women’s lives and health at risk. Abortion carries significant physical and psychological
risks to the pregnant woman (AAPLOG, “Induced abortion and adverse mental health effects,”
https://aaplog.org/ induced-abortion-and-adverse-mental-health-effects/), and these physical and psychological
risks increase with gestational age (AAPLOG. “Abortion and Mental Health.” Practice Bulletin. December
2019, https://aaplog.org/wp-content/uploads/2019/ 12/FINAL-Abortion-Mental-Health-PB7.pdf). While
maternal mortality from abortion increases dramatically as pregnancy progresses, there is still significant risk
from induced abortion even early in pregnancy, including the risk of sepsis, cervical damage and uterine
perforation which can be caused by first trimester dilation and suction procedures. CDC data document a 38%
increase in mortality for each week an abortion is performed past eight weeks gestation, resulting in 15-fold
increased mortality in the early second trimester, 30-fold increase in the mid-second trimester and 76-fold
higher risk of death to a woman when an abortion is performed past viability (Bartlett LA ef al., Risk Factors
for Legal Induced Abortion Related Mortality in the U.S., Obstet Gynecol. 103, 729-737, 2004, DOI:
10.1097/01.A0G.0000116260.81570.60 ). Beyond 13-14 weeks gestation, there is significant risk of uterine
perforation, hemorrhage and other catastrophic injuries because later abortions require forcing open the strong
muscular cervix and performing multiple blind passes with surgical instruments to dismember and remove a
fetus and placental tissue (S Wills and K Altman, Does Banning Abortions After 15 Weeks Make Any Sense?
On Point 68 Charlotte Lozier Institute. September 2021, https://lozierinstitute.org/does-banning-abortions-after-
15-weeks-make-any-sense/ ) (Kerns JL et al., Disseminated Intravascular Coagulation and Hemorrhage After
Dilation and Evacuation Abortion for Fetal Death, Obstet Gynecol. 134, 708-713, 2019, DOI:
10.1097/A0G.0000000000003460).

Abortion complications and associated deaths are no doubt underreported, due to the lack of mandatory abortion
reporting in the U.S. (Studnicki J e al., Improving the Metrics and Data Reporting for Maternal Mortality: A
Challenge to Public Health Surveillance and Effective Prevention, Online Journal of Public Health Informatics
11(2):e17, DOI: 10.5210/0jphi.v11i2.10012), and biased interpretations by researchers affiliated with the
abortion industry give the impression of safety. However, high-quality European records with far more
complete and accurate reporting on pregnancy outcomes document far higher rates of maternal deaths following
abortion compared to childbirth (Gissler M et al., Pregnancy Associated Mortality After Birth, Spontaneous
Abortion or Induced Abortion in Finland. 1987-2000, American Journal Obstetrics and Gynecology, 190, 422-
427, 2004, DOI: 10.1016/j.2j0g.2003.08.044 ; Karalis E ef al., Decreasing mortality during pregnancy and for a
year after while mortality after termination of pregnancy remains high: a population based register study of
pregnancy associated deaths in Finland 2001-2012, British Journal Obstet Gynecol. 124, 1115-1121, 2017,
DOI: 10.1111/1471-0528.14484 ; Reardon DC, Thorp JM, Pregnancy associated death in record linkage studies
relative to delivery, termination of pregnancy, and natural losses: A systematic review with a narrative synthesis
and meta-analysis. SAGE Open Medicine 5, 1-17, 2017, DOI: 10.1177/2050312117740490). Abortion is also
associated with a significantly increased risk of low birth weight and pre-term birth in subsequent pregnancies
(Shah PS et al., Induced termination of pregnancy and low birthweight and preterm birth: a systematic review
and meta-analyses, BJOG 116, 1425-1442, 2009, DOI: 10.1111/1.1471-0528.2009.02278 .x; and Swingle HM et
al., Abortion and the risk of subsequent preterm birth: a systematic review with meta-analyses, Journal of
Reproductive Medicine 54, 95-108, 2009, https://pubmed.ncbi.nlm.nih.gov/19301572/). There are also several
well-documented independent studies from 2013-2020 that found a significant increased overall risk of mental
health disorders in post-abortive women including an elevated risk of psychiatric disorders, increased risk of
suicide, increased risk of depression, anxiety, and stress (Coleman PK, The Turnaway Study: A Case of Self-
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Correction in Science Upended by Political Motivation and Unvetted Findings, Frontiers in Psychology, 13,
905221, 2022, https://DOL.org/10.3389/fpsyg.2022.905221).

Further, most abortions occurring at less than ten weeks gestation are performed with the chemical regimen of
mifepristone and misoprostol. Due to poor U.S. abortion data, and the tendency for frightened women to turn to
an emergency room rather than return to the abortionist, complications are not readily detected, but international
records-linkage studies and meta-analyses demonstrate 3.4-7.9% of women will have failed medical abortions
and require surgery. Other physical complications include retained tissue, hemorrhage, infection and ongoing
pregnancy (Raymond E ez al,, First trimester medical abortion with mifepristone 200 mg and misoprostol: a
systematic review, Contraception 87, 36-37, 2013, DOI: 10.1016/j.contraception.2012.06.01 1; Chen M, Creinin
M, Mifepristone with buccal misoprostol for medical abortion: A systematic review, Obstet Gynecol 126, 12-
21,2015, DOI: 10.1097/A0G.0000000000000897; Niinimiki M et al., Immediate complications after medical
compared with surgical termination of pregnancy, Obstet Gynecol 114, 795-804, 2009, DOI:
10.1097/A0G.0b013e3181b5ccV). The risks to women of chemical abortion regimens can be seen in the fact
that the rate of abortion-related emergency room visits following a chemical abortion increased over 500% from
2002 through 2015. Up to 60% of known chemical abortion complications were miscoded as being due to
spontaneous abortion (miscarriage), further demonstrating the inaccuracy of U.S. data. (Studnicki J et al., A
Longitudinal Cohort Study of Emergency Room Utilization Following Mifepristone Chemical and Surgical
Abortions, 1999-2015, Health Services Research and Managerial Epidemiology 8:23333928211053965, 2021,
DOI: 10.1177/23333928211053965). The FDA’s recent removal of mifepristone’s Risk Evaluation and
Mitigation Strategy (REMS) in-person safety restrictions will only result in chemical abortions becoming even
more dangerous, risking women’s lives, health and future pregnancies (Skop I, Chemical abortion: Risks posed
by changes in supervision, Journal of American Physicians and Surgeons 27, 56-61, 2022,
https://www.jpands.org/vol27no2/skop.pdf).

It has been documented on many occasions that unsupervised abortion providers may provide poor quality
care. Dr. Kermit Gosnell, who was convicted of manslaughter and whose abortion clinic was dubbed “The
House of Horrors” by the Philadelphia district attorney, did not receive an inspection from the Pennsylvania
Department of Health for over seventeen years, allowing him to prey on poor inner city minority women for
decades. More recently, a Pensacola abortionist lost his medical license, and his clinic was shuttered after he
nearly killed three women in three consecutive months. There is no supervising organization for all abortion
providers as there are for every other medical specialty, so the responsibility for ensuring safe quality abortion
care for women falls to the state’s legislation. Abortion providers currently are less regulated than
cosmetologists and barber shops.

Finally, the South Dakota proposition that abortion may still be allowed if necessary for the life and “health” of
the mother mirrors the Supreme Court’s Doe v. Bolton decision, whereby “health” was defined as any factor
that contributed to the woman’s physical, emotional, psychological, or familial well-being, including her

age. Clearly, this “health” exemption can be, and has been, used to permit almost any abortion, up until

birth. It is extraordinarily rare, if non-existent, for a dangerous late-term abortion to be indicated to protect a
woman’s life in the third trimester, as a life-threatening event after fetal viability can be more safely managed
by induction or c-section, not intentionally killing the unborn child in abortion (Skop I, Medical Indications for
Separating a Mother and Her Unborn Child, May 2022, https:/lozierinstitute.org/fact-sheet-medical-
indications-for-separating-a-mother-and-her-unborn-child/). There are few places in the world that allow such
unfettered abortion, and passage of this constitutional amendment would place South Dakota’s abortion law on
par with human rights abusers such as North Korea and the People’s Republic of China (Baglini Nguyen A,
Gestational Limits on Abortion in the United States Compared to International Norms, American Report Series
Issue 6, Charlotte Lozier Institute, 2014, https://lozierinstitute.org/internationalabortionnormsy/).
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TWO HUMAN LIVES AT RISK IN ABORTION

The Attorney General’s draft statement and the proposed constitutional amendment completely ignore the
existence of another human being whose life is also at stake in abortion. The existence of this human life has
been accepted among knowledgeable scientists as consensus for decades. For example, the Carnegie stages of
human development—which accept fertilization (sperm-egg fusion) as the beginning of human life and
organismal development—have been the accepted standard of human embryological development since 1942
and reaffirmed by leading embryologists since that time (O'Rahilly R, Miiller F, Developmental Stages in
Human Embryos: Revised and New Measurements, Cells Tissues Organs 192, 73-84, 2010, DOI:
10.1159/000289817). A recent survey found that 96 percent of 5,577 biologists from 1,058 academic
institutions affirmed that a human’s life begins at fertilization; 85 percent of the 5,577 biologists self-identified
as pro-choice (Brief of Biologists as Amici Curiae in Support of Neither Party, filed with the U.S. Supreme
Court, 2021. https://www.supremecourt.gov/DocketPDF/19/19-1392/185346/20210729162737297_19-
1392%20BRIEF%200F%20BIOLOGISTS%20AS%20AMICI%20CURIAE%20IN%20SUPPORT%200F %20
NEITHER%20PARTY .pdf).

Medical and scientific authorities now know more about human prenatal development than ever before
and are saving unborn children like never before.

Human development, a brief timeline

At the moment of conception when the sperm fuses with the egg (about 2 weeks’ gestation) there is the
creation of a new, totally distinct, unborn child—a human being. A human being has a complete DNA
genome genetically distinct and separate from the mother (T. W. Sadler, Langman’s Medical Embryology,
14™ ed., Philadelphia: Wolters Kluwer, 2019).

Between 5- and 6-weeks’ gestation, an unborn child’s heart begins to beat. The heart is the first organ to
form in a developing human being (Tan CMJ and Lewandowski AJ, The Transitional Heart: From Early
Embryonic and Fetal Development to Neonatal Life, Fetal Diagn Ther 47, 373-386, 2020, DOLI:
10.1159/000501906).

The heart rate averages 110 beats per minute by the end of the 6t week, increasing to approximately 170
beats per minute by the 10 week. This same heart will beat 54 million times before birth, and over 3.2
billion more times into adulthood, constantly pumping blood through the entire human body for a lifetime
(Hornberger LK, Sahn DJ. Rhythm abnormalities of the fetus, Heart 93, 1294-300, 2007, DOLI:
10.1136/hrt.2005.069369: The Beat Goes On — Tracking the Total Number of Heart Beats During
Pregnancy and Beyond, The Endowment for Human Development,
https://www.ehd.org/dev_article_appendix.php).

An unborn child begins to move about in the womb and reacts to touch at approximately 8 weeks
gestation (de Vries JI et al., The emergence of fetal behaviour. I. Qualitative aspects. Early human
development, 7,301-322, 1982, DOI: 10.1016/0378-3782(82)90033-0)

The eyes begin to form at 5 weeks gestation and finish forming by 10 weeks’ gestation; eye movements
can be detected by ultrasound at 12 weeks’ gestation (Eye Formation: Dive Deeper. Voyage of Life by
the Charlotte Lozier Institute. https://lozierinstitute.org/dive-deeper/eye-formation/ )

By 8 to 9 weeks, the unborn child has detectable brain waves (Borkowski WJ, Bernstine RL,
Electroencephalography of the Fetus, Neurology 5, 362, 1955, DOIL: 10.1212/WNL.5.5.362.).

As early as 10 weeks’ gestation, all of the unborn child’s organ rudiments are formed and in place, the
unborn child sucks his or her thumb, and it is possible to determine whether he or she is left-handed
or right-handed. The digestive system and kidneys start to function at this time, and the unborn child will
show a preference for either right handedness or left handedness (Hepper PG, Lateralised Behaviour in
First Trimester Human Foetuses, Neuropsychologia 36, 531-534, 1998, 10.1016/S0028-3932(97)00156-5:
Right and Left-Handedness: Dive Deeper, The Voyage of Life. Charlotte Lozier Institute.
https://lozierinstitute.org/dive-deeper/right-and-left-handedness/).
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