SOUTH DAKOTA OPEN MEETINGS COMMISSION
MINUTES OF MEETING
November 15, 2006
Conference Room 2
Ramkota Inn
Sioux Falls, South Dakota
Members present: Vince Foley, Chairman, Codington County
State's Attorney; Glenn Brenner, Pennington County State's
Attorney, Lisa Rothschadl, Bon Homme County State's Attorney;
and Vaughn Beck, Edmunds County State's Attorney via telephone.
John Steele, Aurora County State's Attorney, was absent. Also
present was Diane Best, Assistant Attorney General.
The meeting was called to order by Chairman Vince Foley.
The first matter of business was the hearing involving Jerald
Zubkels complaint concerning Melrose Township.
Mr. Zubke addressed the Commission. Mr. Zubke stated the reason
for filing the complaint was that he read in the July 12 Milbank
paper, under the Grant County Commission proceedings, that
Melrose Township was present at the County Commission meeting.
There were three Melrose Township Board members present at the
County Commission meeting to discuss a culvert replacement issue
on a township road. Mr. Zubke stated he is familiar with South
Dakota law 31-14-27 which states that for any culvert on a
township road, the township is responsible up to $500 for cost
of replacement of a culvert, and the rest of the responsibility
lays with the county. Mr. Zubke stated he talked to the
chairman of the Melrose Township supervisors and asked him if he
was going to be able to replace this culvert for less than $500.
The chairman replied no, and Mr. Zubke told the chairman that he
would have to figure out a way to have the county pay for it-anything over $500.
He feels it is the obligation of the supervisors to bring this
kind of matter to the township voters and have the township
voters have a say in the culvert being replaced. State law says
only $500 can be spent by township taxes to put this culvert in
and Mr. Zubke talked to the contractor who installed it and the
cost was $7000.
Mr. Foley asked Mr. Zubke where the open meetings violation was.
Mr. Zubke stated he felt there should have been a meeting of the
township voters to get this approved. The township supervisors
made a decision without input from the township voters.
Mr. Foley asked where the meeting was held and what meeting
Mr. Zubke is complaining about being a violation of the open
meetings law. Mr. Zubke replied there never was a meeting.

Mr. Foley then stated if there was not a meeting, where is the
official action that the township took. Mr. Foley also asked
Mr. Zubke whether there has been official action taken other
than the minutes of the county commission meeting. Mr. Zubke
replied he does not know.
Glenn Brenner stated the information he has on this particular
open meeting issue is something in reference to a July 5
meeting. Mr. Zubke responded it was in the July 12 paper but in
reference to the July 5 county commission meeting.
Mr. Brenner had questions in relationship to this, but
questioned if this is this the same violation or does a new
complaint need to be generated. Mr. Brenner stated he has not
heard of this money issue before.
Mr. Zubke
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stated he does not think the money issue is relevant.
is whether there have been an open meeting. Are the
of the township entitled to an open meeting to discuss
of financial affair?

Chairman Foley stated to sum up the complaint, there was a
quorum of the members of the township supervisors at the County
Commission meeting and there was not notice of the meeting by
Melrose Township and that official action was taken.
Mr. Zubke stated there was official action taken by two
supervisors and the township clerk when they agreed to replace
the culvert.
Mr. Brenner asked how many township supervisors sit on the
board. Mr. Zubke replied five, including the clerk.
This concluded Mr. Zubkerspresentation.
Mr. William Garry, counsel for Melrose Township addressed the
Commission.
Mr. Garry stated there is no dispute that there were three
township supervisors in attendance at this regularly scheduled
meeting of the Grant County Commissioners to discuss the
replacement of a culvert. It is also undisputed that the
township did not give official notice of the meeting. It is
also undisputed that the Grant County Commission did give proper
notice--published and posted the agenda in accordance with state
law. There is no question it was a public and open meeting.
Mr. Garry further stated that Mr. Reedstrom, Grant County
StatersAttorney, in his investigation, has properly identified
the issue to be if members of one entity meet with another
governmental entity (which properly provides notice) is it
necessary for there to be equivalent notice given by those

attending the meeting.
unnecessary.

Mr. Garry stated he feels it is

Mr. Foley asked Mr. Garry what statute backs that claim.
Mr. Garry said he could not point to a statue but he would like
to address the official action.
Mr. Garry stated it is his understanding that there had been
discussion--the county highway superintendent was aware that
there was a culvert that needed replacement. The superintendent
made it known to one of the township supervisors that they
needed to present and discuss this with the Grant County
commissioners. That is what prompted their appearance at the
July 5 meeting. Mr. Garry stated the township supervisors made
their presentation, there was discussion, and they left the
meeting. It was later (while the township supervisors were not
at the meeting) that the Grant County Commissioners decided to
give the township the culvert. For clarification, the whole
legal issue that Mr. Zubke is talking about (SDCL 31-14-27) is
the subject of a whole other lawsuit that is before the circuit
court.
Mr. Foley stated the lawsuit is irrelevant to the Open Meetings
Commission.
Mr. Garry stated he needs to get back to the real issue, which
is whether there was a violation of the open meetings law.
Mr. Garry said if there was, he believes it was a technical and
unintentional violation. It certainly does not violate the
spirit and intent of the law which says meetings of governmental
entities shall be open. There is no question that it was open,
and that the agenda was posted as required. Concededly, the
township did not give its own notice that it was going to appear
to discuss the culvert replacement issue.
Ms. Rothschadl asked if the agenda specifically mentioned
Melrose Township. Mr. Garry replied he believe it did.
Ms. Rothschadl then asked if Mr. Garry could tell her where the
decision came from to replace the culvert. She asked if the
township board holds monthly meetings. Mr. Garry stated by
statute the township is required to meet at least three times
per year--February, March and, he believes, October. Then there
are other meetings that can be called as business requires.
Mr. Brenner stated he understands that Melrose Township has
regularly held open meetings and agendas are posted. Mr. Garry
replied yes. Mr. Brenner then stated he assumes discussion of
this culvert had come up at previous open meetings.
Gene Boerger, a Melrose Township supervisor, stated that when
something like this comes up, the supervisors go ahead and take
care of it. If there is an urgent matter such as a culvert that
is rusted out and needs repair or replacement right away, they

do not call a special meeting. The supervisors feel it is their
duty to have this taken care of.
Mr. Brenner stated if the Open Meetings Commission assumes that
the spirit of the law is that people who are interested in this
issue of Melrose Township and of Grant County get notified, do
we still have a violation of the spirit of the law? If Grant
County did notice this up and put it on their agenda within 24
hours, was not the spirit of the law upheld?
Mr. Zubke responded by saying the way this was handled, the
residents of Melrose Township never had a say in this culvert
issue. The township supervisors decided to spend $7000 of
township tax money when state law says $500 is the maximum you
can spend. Mr. Zubke feels he should have had some input in
that decision before it got to the county level.
Ms. Rothschadl asked if Mr. Zubke had not seen the agenda for
the county commission meeting where it listed Melrose Township.
Mr. Zubke answered no but, does he have to watch the county
agenda to do township business?
Mr. Foley stated what Mr. Zubke is complaining about is the cost
of the installation of the culvert and not the culvert cost.
Mr. Garry stated the issue before the Commission is not the
legality of whether the township can pay in excess of $500 for
installation of a culvert. The discussion at the county
commission meeting centered around the township needing a
culvert. They would like Grant County to pay for it.
Mr. Foley stated if Mr. Zubke is a township advocate who pays
attention to township meetings but does not care about county
commission agendas, how would he have known that this matter was
being discussed. Mr. Garry replied he probably would not have,
but again, there was a discussion about this need for a culvert
at the county commission meeting. There was no official action
taken by the township committing to paying for anything.
The culvert has been replaced and Chairman Foley asked when the
township approved payment of the bill for installation.
Mr. Garry replied there has been no payment made because of this
issue in the circuit court suit.
Mr. Zubke stated if the culvert issue had been under $500, he
would have never questioned it.
Lisa Rothschadl asked if although there were three township
board members at the county commission meeting, would that
constitute a quorum? The township board at the county
commission meeting made no decision as a group--correct?
Mr. Garry stated that was correct.

Ms. Rothschadl stated the township board just made the request.
Mr. Garry replied that is precisely what happened.
Mr. Zubke stated he met with the county commissioners after the
July 5 meeting and explained this law and the county
commissioners statement to him was why would the county
commission offer to pay when the township supervisors offered to
pay for it.
Mr. Brenner asked Mr. Zubke if, other than discussion with the
contractor, does he have any other evidence or indication that
the township took any official action at the meeting?
Mr. Zubke replied the only thing he has is when he read the
paper and it said the township agreed to have the culvert
installed, and when he went to the county commission meeting and
they said the township supervisors said they would pay for
installation of the culvert.
Mr. Foley asked if there were any further questions; otherwise,
he will turn to closing comments.
Diane Best stated she does not find the official minutes of the
July 5 county commission meeting in the file. Mr. Zubke gave
Ms. Best the newspaper with the minutes in it.
Mr. Garry made closing comments. Mr. Garry stated the issue for
this Commission to decide is a simple one of whether or not both
governmental entities need to provide notice of the same
meeting. Mr. Garry stated the county meeting was properly
noticed, this issue was on the agenda, three members of the
Melrose Township Board of Supervisors did attend the meeting,
and this request to the county that they pay for the culvert.
It was an open meeting. If there was a vialation of the open
meetings law, it certainly was an unintentional and a technical
violation. What did take place certainly was consistent with
the spirit and intent of the law. The issue about the legality
of whether or not the township can pay in excess of $500 for the
installation of the culvert is an issue the Open Meetings
Commission does not need to concern themselves with. That will
be before the circuit court.
Mr. Zubke, in his closing comments, stated his issue is, as a
township resident, does he have a right to be involved in
township decisions, spending his township dollars before it gets
to the county commission level. He feels the township should
have had a meeting and township residents should have a vote.
The township should have had a majority vote before a decision
is made at the county level.
Mr. Foley thanked the presenters and stated the Commission will
consider this matter fully submitted and it will be assigned and
hopefully an opinion will be out before the end of the year.

The next item of business was Chairman Vince Foley announcing
his resignation from the Open Meetings Commission. He has been
elected a circuit court judge so as of December 31, he will no
longer be a state's attorney and will no longer be able to serve
on the Commission. He will be sending his letter of resignation
to the Attorney General. Mr. Foley stated the Commission
members are appointed by the Attorney General and any one
interested in serving should convey that information to the
Attorney General.
Chairman Foley stated a replacement Chair needs to be elected.
Mr. Foley stated the appropriate procedure would be for the
other four members of the Commission to elect a Chair.
Mr. Brenner nominated John Steele. Lisa Rothschadl seconded.
All voted in favor of John Steele for Chairman. John Steele is
the new Chairman of the Commission.
For the Vice Chairman position, Lisa Rothschadl nominated Glenn
Brenner. Vaughn Beck second. All voted in favor of Glenn
Brenner for Vice Chairman.
Chairman Foley stated the final matter is regarding the
Opinions. Because he is leaving December 31, it is important
that opinions that are being worked on by Commission members get
done prior to his leaving.
Diane Best brought up the matter of the minutes of the July 24,
2006 meeting needing to be approved. Chairman Foley asked if
there were any additions, corrections, or changes to the
minutes. There being none, the minutes were approved as
written.
Meeting adjourned.
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